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A. IDENTITY OF PETITIONER 

Petitioner, Paten Anwar, henceforth referred to as Anwar 

was a customer of PayPal Inc.; Anwar filed a Consumer 

Protection Act (CPA) Complaint against PayPal for deceptive 

business practices for violating RCW 19.86 and per se violating 

it through violating RCW 19.190, with the Superior Court of 

Washington for Snohomish County; Anwar is the Plaintiff in 

the Superior Court and the Appellant in the Court of Appeals, 

Division One. 

B. COURT OF APPEALS DECISION 

Anwar filed a timely Motion for Reconsideration with 

the Court of Appeals on October 10, 2024 which was denied on 

October 29, 2024; the order denying the Motion to Reconsider 

is attached as Appendix 1; pursuant to RAP 13.4, Anwar timely 

filed this Petition for Review with the Court of Appeals on 

November 26, 2024; the Petition seeks review of the Court of 

Appeals' opinion entitled Faten Anwar v. PAYPAL INC. and 

numbered 862553-I (September 23, 2024), attached to this 
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petition as Appendix 2 and henceforth referenced as the 

(Opinion). 

C. ISSUES PRESENTED FOR REVIEW 

Anwar respectfully asks this Court to grant review to 

address the following issues: 

1. Does enforcing arbitration agreements such as 

PayPal 's that use the language "any claim or dispute at law 

or equity that has arisen or may arise between us" that 

clearly deviates from the statutory language of9 U.S.C. § 2 

which makes them fall beyond its scope and should render 

them unenforceable under the Federal Arbitration Act 

(FAA) constitute an issue of substantial public interest that 

should be determined by the Supreme Court? The Court of 

Appeals ' determination that Pay Pal 's arbitration agreement 

falls within the scope of the FAA in the final paragraph of 

Page 9 through the top of Page 10 of the Opinion patently 

ignored the plain very clear language of 9 US. C. § 2. 
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2. Does the Court of Appeals Opinion conflict with 

this Court's decision, in Satomi Owners Ass 'n v. Satomi, 

LLC, as to whether the FAA applies to a transaction? 

Anwar's Cause of Action in the instant case entails PayPal's 

theft, its fabrication of an authorization and a non-existent 

tracking number and its sending five emails to cover that 

theft up; these activities do not constitute and are not 

tethered to any transaction between PayPal and Anwar and 

they do not bear on interstate commerce. 

3. Does the Court of Appeals' declination to impose 

sanctions on PayPal and its counsels under CR 11, which is 

made applicable to appeals by RAP 18. 7 conflict with its 

decision to impose sanctions for making false statements to the 

Court in Layne v. Hyde? 

4. Does the Court of Appeals Opinion depart from and 

conflict with the Principles of Contract Interpretation espoused 

by this Court and exemplified in McKee by failing to consider 

the impact that provisions located outside the arbitration 
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agreement have on the parties' arbitration obligations in its 

determination of unconscionability? 

5. Does the Court of Appeals Opinion conflict with this 

Court 's precedents in McKee and Dix by failing to determine 

that Pay Pal 's arbitration agreement 's Delaware choice of law, 

like New York in McKee and Virginia in Dix, contravenes 

Washington 's strong public policy of protecting consumers and 

is unenforceable? 

6. Does the Court of Appeals Opinion conflict with this 

Court's precedents by failing to determine that PayPal 's 

arbitration agreement is substantively unconscionable and 

unenforceable: (a) on the grounds of preempting the 

Washington Consumer Protection Act and not allowing 

vindication of rights under it; such failure conflicts with this 

Court 's McKee and Scott precedents; (b) and for being 

unconscionably one-sided; such failure conflicts with this 

Court 's Zuver precedent? 
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D. STATEMENT OF THE CASE 

Anwar filed a CPA Complaint against Pay Pal for 

deceptive business practices that violate RCW 19.86 and per se 

violate it through violating RCW 19 .190, with the Washington 

Superior court for Snohomish County. CP 326-331; 315-325. 

Anwar's Complaint seeks relief under RCW 19.86 and RCW 

19.190: 

"In this civil action, Plaintiff is seeking (i) A ward of 
damages in the amount of $2500 under RCW 19.190.40 
(1); (ii) Award of treble damages in the amount of $29.76 
($9.92 x3) under RCW 19.86.90; (iii) Award of the costs 
incurred by Plaintiff in this lawsuit." 

CP 326-327. 

Anwar' s Cause of Action as outlined in Appellant Brief 

Pages 5 through 6 entails: Pay Pal 's fabrication of an 

authorization to take money out of Anwar 's bank account 

without her knowledge or permission; CP 209-212; its 

fabrication of a non-existent tracking number to cover it up; CP 

206, 208; Pay Pal 's email to Anwar acknowledging her claim 

contained a transaction number that is different from that in the 
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authorization email; CP 200,210,212; whereas the fabricated 

March 12, 2021 authorization that the claim of unauthorized 

charge was filed about had ID #8YG14116GJ882690R, the 

acknowledgment of the claim bore a different transaction ID # 

74J688102N466903R; Pay Pal did not send Anwar, nor has it 

provided the court with, any authorization email that 

corresponds to the March 12, 2021 charge with a transaction ID 

# 74J688102N466903R; PayPal created two claim IDs, claim 

ID (PP-1-14164545) and claim ID (PP-D-1064276 23), for the 

same claim. The email, denying claim ID (PP-D-106427623), 

postdated case closure on Pay Pal's website; CP 216, 214; and 

in the process of fabricating an authorization and a non-existent 

tracking number to cover the theft up, PayPal sent Anwar five 

fraudulent emails: (1) the March 12, 2021 fabricated 

authorization email; (2) a fraudulent email acknowledging a 

claim with a transaction number different from the one the 

claim was filed about; (3) a fraudulent email denying said 

claim; ( 4) an email fabricating a nonexistent tracking number; 
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and (5) an email, postdating case closure, denying a claim with 

an ID number different from the ID number of the 

acknowledged claim. CP 21-22. Pay Pal violated the 

Washington Consumer Protection Act; CP 230-231; and per se 

violated it through its violations ofRCW 19.190. CP 231-233. 

Pay Pal's theft and its use of a fabricated authorization, a non-

existent tracking number and multiple emails to coverup said 

theft are not tethered to any transaction between Anwar and 

PayPal. 

In response to PayPal's Answer(s) that sought to dismiss 

Anwar's case with prejudice, Anwar filed her Motion for 

Summary Judgment. CP 218. In an order dated August 9, 2023, 

the trial court denied the motion for summary judgment and 

transferred Anwar's Complaint to arbitration despite her 

opposition and without addressing matters of arbitrability; CP 

6-7; immediately following said order, Anwar sought appellate 

review on August 14, 2023 then amended her notice on 

September 6, 2023 when the trial court entered a second order 
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on August 28, 2024 staying proceedings and dismissing the 

case if arbitration is not initiated within 30 days. CP 1-5; 341-

342; 332-340. The Court of Appeals November 9, 2023 Ruling, 

attached to this Petition as Appendix 3 and henceforth 

referenced as the Ruling, cited its reason for denying 

discretionary review as being that the arbitration agreement 

delegated matters ofarbitrability to the arbitrator. Ruling at 

Footnote 5 of page 7; Ruling at 9. The Ruling erroneously 

states that there exists a clear and unmistakable agreement to 

arbitrate arbitrability even though none exists in the language of 

the arbitration agreement. Ruling at 7, Footnote 5; the Ruling 

further argues that Anwar might be able to convince the 

arbitrator of the unconscionability of the arbitration agreement 

but that argument completely misses the point that there is no 

clear and unmistakable agreement between the parties to 

arbitrate arbitrability; Ruling, at 9; said Ruling became final on 

July 3, 2024; the Certificate of Finality is attached to this 

Petition as Appendix 4. Subsequent to the trial court's dismissal 
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of the case without addressing matters of arbitrability on 

January 4, 2024, Anwar filed a notice of appeal on February 2, 

2024. CP 353; CP 343-352. Anwar argued in the Appellant 

Brief that (1) she has not waived her constitutional right to have 

a judicial forum address matters of arbitrability and that there is 

no clear and umnistakable agreement between the parties to 

arbitrate arbitrability; Appellant Brief at 16-24; (2) that Orders 

enforcing arbitration are appealable under 9 U.S.C. §16 (a)(3); 

Appellant Brief at 64-66; and (3) that the trial court order(s): (a) 

transferring the case to arbitration on August 9, 2023; CP 6-7; 

(b) then, while Anwar was seeking an interlocutory appeal, 

staying judicial proceedings on August 28, 2023; CP 341-342; 

and ( c) without addressing matters of arbitrability absent an 

agreement to arbitrate arbitrability contravene 9 U.S.C. §§ 4 & 

3. Appellant Brief at 25-32. In the instant case, the trial court 

compelled arbitration in contravention to 9 U.S.C.§ 4; there is 

no agreement between Anwar and Pay Pal to arbitrate 

arbitrability; and when it comes to the substantive claims of 
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Anwar's Complaint, PayPal's arbitration agreement is not valid. 

The Federal Arbitration Act (FAA) reserves for trial questions 

of the validity of arbitration agreements. Stone v. Wells Fargo 

Bank, at 548 citing (9 U.S.C.§ 4). Even though the Court of 

Appeals' September 23, 2024 decision terminating review 

addressed, for the first time, the matters of arbitrability raised 

by Anwar, its Opinion is rife with issues that deserve this 

Court's review; these issues are presented in section 'C' above 

and argued in section "E' below. 

E. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

Per RAP 13 .4(b ), this Court accepts review of appellate 

decisions that conflict with decisions of Supreme Court of 

Washington or prior Court of Appeals decisions as well as if the 

petition involves an issue of substantial public interest that 

should be determined by the Supreme Court; Anwar's petition 

meets all criteria. 
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E.1. PayPal's arbitration agreement is unenforceable 

under FAA and Anwar's Cause of Action does not 

bear on interstate commerce 

In the Appellant Brief, Anwar argued (a) that the 

language of Pay Pal 's arbitration agreement makes it 

unenforceable under the FAA; and (b) that her Complaint is 

not covered by the Federal Arbitration Act. Appellant Brief 

at 32-39. The language of 9 U.S.C. § 2 is clear when it 

states: "A written provision in any maritime transaction or a 

contract involving commerce to settle by arbitration a 

controversy thereafter arising out of such contract or 

transaction involving interstate commerce." 9 U.S.C. § 2 

(emphasis added); PayPal's arbitration agreement deviates 

from the statutory language of the 9 US. C. § 2 and its scope 

falls beyond the boundaries defined in it when it uses the 

clause "any claim or dispute at law or equity that has arisen 

or may arise between us". CP 173. Thus 9 U.S.C. § §  3 and 4 

do not apply to PayPal's arbitration agreement that falls 

beyond the scope of 9 U.S.C. § 2. Therefore, PayPal 's 
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arbitration agreement is unenforceable under the FAA. 

Courts cannot compel arbitration and stay judicial 

proceedings under 9 U.S.C. § §  4 & 3 of claims that fall 

outside the boundaries of 9 U.S.C. §2. Appellant Brief at 34. 

The United States Supreme Court states that courts cannot 

use 9 U.S.C § §  4 & 3 to compel arbitration and stay 

proceedings based on arbitration agreements and 

transactions that do not fall within the confines of9 U.S.C § 

2: 

"The parties private agreement may be crystal clear and 
require arbitration of every question under the sun, but 
that does not necessarily mean the Act authorizes a court 
to stay litigation and send the parties to an arbitral forum. 
Nothing in our holding on this score should come as a 
surprise. We've long stressed the significance of the 
statute's sequencing. In Bernhardt v. Polygraphic Co. of 
America, 350 U.S. 198, 201-202, 76 S.Ct. 273, 100 L.Ed. 
199 (1956), we recognized that "Sections 1, 2, and 3 [and 
4] are integral parts of a whole .... [Sections] 1 and 2 
define the field in which Congress was legislating," and 
§ §  3 and 4 apply only to contracts covered by those 
provisions." 

New Prime Inc. v. Oliveira, 139 S.Ct. 532, 537-538, 202 

L.Ed.2d 536 (2019); in the instant case, the Court of 
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Appeals ' determination that Pay Pal 's arbitration agreement 

falls within the scope of the FAA in the final paragraph of 

Page 9 through the top of Page 10 of the Opinion patently 

ignored the plain very clear language of9 US. C. §2. 

Anwar' s Cause of Action does not bear on interstate 

commerce; PayPal's theft, its fabrication of an authorization 

and a non-existent tracking number and its sending five emails 

to cover that theft up do not constitute and are not tethered to 

any transaction between it and Anwar; Appellant Brief at 10-

11; these activities do not bear on interstate commerce and they 

are not covered by the Federal Arbitration Act (FAA). The 

Court of Appeals Opinion conflicts with this Court's decision as 

to whether the FAA applies to a transaction in Satomi Owners 

Ass 'n v. Satomi, LLC; this Court states: 

"[T]he FAA applies to transactions involving an 
economic activity that, in aggregate represent a general 
practice subject to federal control that bears on interstate 
commerce in a substantial way." 
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Satomi Owners Ass 'n v. Satomi, LLC, at 799 ( emphasis 

added) (footnote omitted); the Court of Appeals, to justify its 

departure from this Court 's standard of whether the FAA 

applies to a Complaint, surprisingly argues in the top 

paragraph of Page 9 of the Opinion that surreptitiously 

going into someone's account and sending cover-up emails, 

one of which including a tracking number that does not exist 

can only happen if the perpetrator had a contract with the 

victim. 

E.2. PayPal and its counsels knowingly made false 
statements to the Court in violation of CR 11, which is 
made applicable to appeals by RAP 18.7 

PayPal and its counsels knowingly made false statements 

to the Court in stark contradiction to evidence on file: 

(1) The email, denying claim ID (PP-D-106427623), postdated 

case closure on PayPal's website. CP 216, 214. Grace Garcia's 

declaration falsely states that PayPal denied the claim on March 

21, 2021; CP 41 ,-r19; her false statement, an obvious lie, 

contradicts evidence, on file with the Court, showing that the 
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case was already closed on March 20, 2021. CP 214. Anwar 

moved to strike PayPal's lie. CP 33, Lines 12-14. 

(2) PayPal fabricated a tracking number to cover up the 

fabricated authorization. CP 206. Anwar provided a screenshot 

proving that said tracking number does not exist. CP 208. The 

screenshot proving that the tracking number does not exist was 

taken on Wednesday, May 26, 2021. CP 14, Lines 21-24-CP 

15, Lines 1-2. May 26 was a Wednesday in 2021 but NOT in 

2022 or 2023, which contradicts Pay Pal and its counsels' 

obvious lie about it being taken in 2023. CP 187, Lines 1-4. 

Anwar moved to strike Pay Pal's obvious lie. CP 34, Lines 5-11. 

Anwar also asked the Court of Appeals to sanction Pay Pal and 

its counsels under CR 11  and RAP 18. 7 in the Appellant Brief 

at 60-62. 

PayPal's false statements are egregious violations of CR 

11, which is made applicable to appeals by RAP 18.7. Pay Pal 

and its counsels made these false statements and signed them 

knowing full well that they contradict evidence on file with the 
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Court. These false statements are meant to deceive the Court. 

The Court of Appeals, in Layne v. Hyde, states: 

"CR 11, which is made applicable to appeals by RAP 

18.7, provides in part: The signature of a party or of an 

attorney constitutes a certificate by him that he has read 

the pleading, motion, or legal memorandum; that to the 

best of his knowledge, information, and belief, formed 

after reasonable inquiry it is well grounded in fact and is 

warranted by existing law or a good faith argument for 

the extension, modification, or reversal of existing law, 

and that it is not interposed for any improper purpose 

such as to harass or to cause unnecessary delay or 

needless increase in the cost of litigation . . . .  If a pleading, 

motion, or legal memorandum is signed in violation of 

this rule, the court, upon motion or upon its own 

initiative, shall impose upon the person who signed it, a 

represented party, or both, an appropriate sanction, which 

may include an order to pay to the other party or parties 

the amount of the reasonable expenses incurred because 

of the filing of the pleading, motion, or legal 

memorandum, including a reasonable attorney fee. 

(Italics ours.)" 

Layne v. Hyde, 54 Wash.App. 125 (1989), at 136 ( citations 

omitted). Anwar asked the Court of Appeals to sanction Pay Pal 

and its counsels for these violations. Appellant Brief at 60-62. In 

Layne v. Hyde, the Court of Appeals states: 

"A party or an attorney, or both, may be assessed 

litigation expenses, including reasonable attorney's fess, 
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for CR 11 violation. See Wilson v. Henkle, 45 Wn. App. 
162, 174, 724 P.2d 1069 (1986)." 

Layne v. Hyde, at 136. The Court of Appeals' declination to 

impose sanctions on PayPal and its counsels in Footnote 9 of 

Page 15 of the Opinion conflicts with its decision to impose 

sanctions for making false statements to the Court in Layne v. 

Hyde. 

E3. PayPal's arbitration agreement is unenforceable 

on grounds of unconscionability 

PayPal's arbitration agreement is substantively 

unconscionable; the Supreme Court of Washington has held 

that Substantive unconscionability alone is sufficient to support 

a finding of unconscionability: 

"Accordingly, we now hold that substantive 
unconscionability alone can support a finding of 
unconscionability." 

Adler v. Fred Lind Manor, at 346-34 7. 

In the Appellant Brief, Pages 40-55, Anwar's 

unconscionability argument entailed: 

17 
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(1) In the Appellant Brief, Pages 42-43, Anwar argued that 

under the Supreme Court of Washington, courts apply 

Washington contract law when enforceability of an arbitration 

agreement is challenged: 

"When the validity of an agreement to arbitrate 1s 

challenged, courts apply ordinary state contract law." 

McKee v. ATT CORP, at 383 (citing Luna v. Household Fin. 

Corp. III, at 1173). 

(2) In the Appellant Brief, Pages 52-54, Anwar argued that in 

assessing unconscionability, courts consider the effects that 

provisions located outside the arbitration agreement have on 

the parties' arbitration obligations. In McKee, the Supreme 

Court of Washington considered the effect that provisions 

located outside the arbitration agreement have on the parties' 

arbitration obligations: 

"Here the agreement to arbitrate is included in a section 

of the agreement entitled "Dispute Resolution." ... That 

section, and the rest of the agreement, contains several 

clauses limiting the nature of the relief available in 

arbitration." 
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McKee v. ATT CORP, at 396. In the instant case, the arbitration 

agreement limits customers to arbitration; the provisions that 

allow only PayPal to take legal actions without limitations and 

limit only what customers can recoup to the actual amount of 

direct damages are located outside the parties' arbitration 

agreement but have the effect of making it unconscionably one-

sided and substantively unconscionable. 

In R & L Ltd. Investments, Inc., v. Cabot Inv. Properties, 

LLC, the Plaintiff argued that documents, separate from the 

arbitration agreement, gave Defendants several remedies 

( arbitration + ), whereas investors only had the sole remedy of 

arbitration which made the arbitration agreement 

unconscionably one-sided; the Court agreed and held that the 

agreement is substantively unconscionable: 

"As an alternative basis for finding that the arbitration 
clauses are unconscionable, Plaintiff argues that the 
Purchasing Agreement and other closing documents give 
Defendants several remedies, ... .if Defendants have 
broad-ranging remedies for claims they may have 
( arbitration plus), while Plaintiff has the sole remedy of 
arbitration, it is fair to say that the parties lack mutuality 
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with respect to arbitration. In such a setting, there is a 
clear "overall imbalance in the rights imposed by this 
bargain," ... Accordingly, the lack of mutuality with 
respect to the arbitration clauses is an alternative basis for 
holding they are substantively unconscionable." 

Id., at 1117-1118 (emphasis added)(citations omitted). 

(3) In the Appellant Brief, Pages 49-52, Anwar argued the 

PayPal's arbitration agreement's Delaware choice of law is 

une,iforceable; PayPal's arbitration agreement and its 

Delaware choice of law do not allow vindication of rights under 

the Washington Consumer Protection Act and contravene this 

State 's strong Consumer protection policy. To determine the 

controlling substantive law, courts must apply forum state's 

choice of law rules: 

"Federal court sitting in diversity must apply the forum 
state's choice-of-law rules to determine the controlling 
substantive law. Hoffman v. Citibank (South Dakota), 
NA., 546 F .3d 1078, 1082-83 (9th Cir. 2008)(remanding 
for district court to apply California choice-of-law 
analysis despite agreement's provision for South Dakota 
law to govern). Thus the Court must apply Arizona's 
choice-of-law rules to determine the controlling 
substantive law for whether the arbitration clauses at 
issue are unconscionable and therefore unenforceable." 
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R & L Ltd. Investments, Inc., v. Cabot Inv. Properties, LLC, at 

1113. Per the Supreme Court of Washington, forum selection 

clauses contravening Washington public policy are invalid and 

unenforceable: 

"In Dix, we explained that the forum selection clauses 
contravening the " 'strong public policy of the forum in 
which suit is brought' "may be invalid and we held that a 
forum selection clause designating Virginia as the forum 
was unenforceable against Washington citizens asserting 
small-dollar Consumer Protection Act claims. Dix, 160 
Wn.2d at 836 (quoting Bremen v. Zapata Off-shore Co., 
407 U.S. 1, 15, 92 S.Ct. 1907, 32 L.Ed.2d 514 (1972))." 

McKee v. ATT CORP, at 385-386. PayPal's arbitration 

agreement has Delaware's as its choice of law; CP 180; 

Delaware 's law allows waiver of class-based relief which 

conflicts with Washington fundamental public policy of 

protecting consumers; in addressing unconscionability and 

choice of law, the Supreme Court of Washington states: 

" New York law, which allows waiver of class-based 
relief, conflicts with our state's fundamental public 
policy to protect consumer through the availability of 
class action ... We have held that some class action 
prohibitions may be conscionable. But application of 
New York law would permit waiver of any and all class 
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action claims and we have declared a strong Washington 
State public policy in support of the use of class action 
claims to pursue actions for small-dollar damage claims 
under the Washington State Consumer Protection 
Act ... Washington's interest in protecting large classes of 
its consumers materially outweighs New York's limited 
interest in this matter. Thus, the New York choice of law 
provision in A TT' s Consumer Services Agreement 1s 
unenforceable and Washington law will be applied." 

McKee v. ATT CORP., at 385-386 (emphasis added) (citations 

omitted). Therefore, Pay Pal 's arbitration agreement 's 

Delaware choice of law is unenforceable. The Supreme Court 

of Washington addressed three conditions in deciding the 

choice of law in McKee v. ATT CORP, at 384-386; similar to 

McKee, the three conditions, for deciding to apply Washington 

law, are met in the instant case; (1) Washington has more 

significant contacts with the instant case; (2) Delaware law 

conflicts with Washington public policy; and (3) Washington's 

interest in this case outweighs whatever limited interest 

Delaware might have in it. 

(4) PayPal's arbitration agreement is substantively 

unconscionable: it is unconscionably one sided and; and does 
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not allow vindication of statutory rights under the Washington 

CPA as well as serves to exculpate PayPal's wrongdoings. 

PayPal's arbitration agreement is unconscionably one-sided: (a) 

In the section entitled "Actions We May Take if You Engage in 

Restricted Activities", Pay Pal gives itself the unrestricted right 

to take legal action, with no limitations whatsoever on what it 

can recover, against its customers. CP 159. On the other hand, 

the arbitration agreement limits customers' remedies to 

arbitration; CP 173; thus Pay Pal has arbitration + unrestricted 

access to all judicial forums available to it whereas customers 

are limited to arbitration. Pay Pal gives itself the right to take 

legal actions against its customers when they break the law. CP 

159. Anwar is suing because PayPal broke the law by violating 

RCW 19.230.340 (1) & (2), RCW 19.86 and RCW 19.190. CP 

326-327; (b) PayPal limits what customers can recover in the 

section entitled " Limitation of Liability" where it states: 

"Our liability to you or any third parties in any 

circumstance is limited to the actual amount of direct 

damages." 
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CP 172. On other hand, no limitations exist, anywhere in the 

agreement, as to what PayPal can recover from customers 

throughjudicial or arbitral forums. Under Washington law, 

provisions providing for such one-sided remedies are 

substantively unconscionable and cannot be enforced. Zuver, 

153 Wn.2d at 318-319. 

Limiting what customers can recoup to 'direct damages' and 

the use of the phrase 'unless and to the extent prohibited by 

law' mean that laws like RCW 19.86.090, that merely allow 

the award of punitive damages and legal costs cannot 

overcome PayPal's limitation. CP 172; Appellant Brief at 43-

48. The Supreme Court of Washington states: 

"We hold the limit on attorney fees is also substantively 
unconscionable." 

McKee v. ATT CORP, at 400. In McKee, ATT's agreement's 

allowance of punitive damages if expressly authorized by 

statute is the reason why the Supreme Court of Washington did 

not find its punitive damages provision to be unconscionable. 
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McKee v. AT&T CORP, at 401. In contrast to ATT's 

agreement, PayPal's, by limiting its liability to direct damages, 

does not allow punitive damages at all. PayPal's arbitration 

agreement's not allowing its customers to recoup punitive 

damages and legal costs that the Washington CPA allows for 

renders it substantively unconscionable; the Supreme Court of 

Washington states: 

" The A TT Consumer Service Agreement before us is a 
contract of adhesion. ATT' s Consumer Services 
Agreement is substantively unconscionable and therefore 
unenforceable to the extent that it purports to waive the 
right to class action, require confidentiality, shorten the 
Washington Consumer Protection Act statute of 
limitations, and limit availability of attorney fees." 

McKee v. AT&T CORP, at 404. PayPal's arbitration agreement 

should be invalidated. Appellant Brief at 54-55. In addition to 

being unconscionably one-sided, PayPal's arbitration 

agreement's prohibition of: (a) class actions; CPl 73; and, 

through its 'Limitation of Liability' section, (b) the award of 

punitive damages or recovery of legal costs eviscerates the 

Washington CPA. PayPal's arbitration agreement is 
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substantively unconscionable and should be invalidated 

regardless of the fact that its prohibition of class actions is 

mooted by the circumstances of Anwar 's Complaint. The 

Supreme Court of Washington states: 

"Strong reasons exist for encouraging contracts to be 

reasonable at the time they are written and allowing after

the-fact waiver to moot unconscionability challenges is 

the exception, not the rule." 

Gandee v. LDL Freedom Enters. , Inc., at 608 (footnote 

omitted). This principle applies with equal force to whether or 

not the unconscionable provisions can be deemed cured by 

mootness due to circumstances of a given case; as per Gandee, 

the analysis should be the same: Is the provision 

unconscionable at the time the contract was drafted? The 

Supreme Court of Washington states: 

"Contracts are generally interpreted as of the time of 

contracting, making any subsequent offer to waive 

unconscionable terms irrelevant. See, e.g. ,  Zuver, 153 

Wash.2d at 310 n.7, 103 P.3d 753." 

Gandee v. LDL Freedom Enters. Inc., at 1202. 
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Washingtonians who have accepted PayPal's arbitration 

agreement could not have possibly imagined that by accepting 

it, they would be forgoing their statutory rights under the CPA: 

" By agreeing to arbitrate a statutory claim, a party does 
not forgo the substantive rights afforded by the statute; it 
only submits to their resolution in an arbitral, rather than 
a judicial, forum." 

Mitsubishi Motors v. Soler Chrysler-Plymouth, at 628. It is 

impossible to argue that Anwar has agreed to forgo her rights 

under the Washington CPA by accepting PayPal's arbitration 

agreement. PayPal 's arbitration agreement does not allow 

vindication of rights under the Washington Consumer 

Protection Act and is unenforceable; the Supreme Court of 

Washington states of arbitration agreements that in effect 

nullify the Washington CPA: 

"The FAA does not require enforcement of 
unconscionable contract provisions. We adhere to our 
decision in Scott and hold that the FAA does not preempt 
application of Washington Consumer Protection law." 
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McKee v. ATT CORP, at 395-396. In the instant case, Pay Pal's 

arbitration agreement serves to exculpate its wrongdoings; this 

Court states: 

"We also found 

unconscionable because 

exculpated Cingular 

misconduct." 

the agreement substantively 

it effectively, if not explicitly, 

for potentially widespread 

McKee v. ATT CORP, at 397 (citing Scott at 855). 

In the instant case, the Court of Appeals made 

determinations that are in conflict with this Court's precedents: 

(1) By failing to consider the impact that provisions 

located outside the arbitration agreement have on the 

parties' arbitration obligations in its determination of 

unconscionability; such failure conflicts with the 

Principles of Contract Interpretation espoused by this 

Court and exemplified in McKee. 

(2) By failing to determine that PayPal 's arbitration 

agreement's Delaware choice of law contravenes 

Washington's strong public policy of protecting 
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consumers and is une,iforceable; a failure that Conflicts 

with this Courts ' precedents in McKee and Dix. 

(3) By failing to determine that Pay Pal 's arbitration 

agreement is substantively unconscionable and 

unenforceable: (a) on the grounds of preempting the 

Washington Consumer Protection Act and not allowing 

vindication of rights under it; such failure conflicts with 

this Court 's McKee and Scott precedents; (b) and for 

being unconscionably one-sided; such failure conflicts 

with this Court 's Zuver precedent. 

Protecting consumers from deceptive business practices 

is a matter of great public interest. Under the Supreme Court of 

Washington, arbitration agreements that do not allow 

vindication of rights under the Washington CPA are 

unenforceable; both PayPal's arbitration agreement and its 

Delaware choice of law contravene Washington's strong public 

policy of protecting consumers and are unenforceable. The use 

of arbitration agreements as a tool to strip consumers of their 
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statutory rights under the Washington CPA defeats the 

legislature 's intent of protecting consumers and is an issue of 

paramount importance to all Washingtonians; the Court of 

Appeals Opinion clearly conflicts with the legislature's intent 

and prior case law and this Court should grant review. 

F. CONCLUSION 

For all the reasons stated above, this Court should grant 

review, and following that review, reverse the Court of Appeals' 

decision, award Anwar the cost of the appeal and remand the 

case to the trial court for further proceedings consistent with 

this Court's decision. 

* 

* *  
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F I LE D  

1 0/29/2024 
Court of Appeals 

D iv is ion I 
State of Wash ington 

I N  TH E COU RT OF APPEALS OF TH E STATE OF WASH I NGTON 

DIVIS ION ONE 

FATEN ANWAR, 

Appel lant , 

V .  

PAYPAL,  I NC . , 

Respondent .  

No .  86255-3-1 

ORDER DENYI NG MOTION 
FOR RECONS IDERATION 

The appel lant ,  Faten Anwar, fi led a motion for reconsideration . The court has 

cons idered the motion pu rsuant to RAP 1 2 .4 and a majority of the panel has determ ined 

that the motion shou ld be den ied . Now, therefore , it is hereby 

ORDERED that the motion for reconsideration is den ied . 

J udge 
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F I LE D  
9/23/2024 

Cou rt  of Appea ls  
D iv is ion I 

State of Wash i ngton 

I N  TH E COU RT OF APPEALS OF TH E STATE OF WASH I NGTON 

FATEN ANWAR, 

Appel lant ,  

V .  

PAYPAL,  I NC . , 

Respondent .  

No .  86255-3-1 

D IVIS ION  O N E  

U N PU BL ISHED O P I N ION 

B IRK, J .  - Th is  appeal arises ou t  of an arb itrat ion ag reement s ig ned by 

Faten Anwar when she created an account with PayPal I nc .  After Anwar fi led a 

lawsu it aga inst PayPal ,  the tr ial cou rt compel led the parties to submit to arb itrat ion 

and d i rected Anwar to i n it iate arb itration with i n  30 days or her compla int wou ld be 

subject to d ism issa l .  When Anwar fa i led to i n it iate arb itrat ion with i n  the a l lotted 

t ime,  the tria l  cou rt d ism issed her compla int .  Because Anwar fa i ls to demonstrate 

that the arb itrat ion ag reement was not enforceable or that the tria l  cou rt comm itted 

any error, we affi rm the d ism issal of her cla ims .  

Anwar opened an account with PayPal i n  20 1 6 . I n  order to create the 

account ,  she accepted the terms of PayPal 's user ag reement. The user 

ag reement appl icable i n  20 1 6  conta i ned an "Ag reement to Arb itrate" (here inafter 

the Ag reement) , which read as fo l lows : 

You and PayPal each ag ree that any and a l l  d isputes or c la ims that 
have arisen or may arise between you and PayPal ,  i ncl ud ing without 
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l im itat ion federal and state statutory cla ims ,  common law cla ims ,  and 
those based i n  contract ,  tort ,  fraud , m isrepresentation or any other 
lega l  theory,  shal l  be reso lved exclus ively th rough fi na l  and b ind ing  
arb itration ,  rather than i n  cou rt ,  except that you may assert c la ims i n  
sma l l  c la ims court ,  i f  you r  c la ims qua l ify and  so  long as  the matter 
remains i n  such court and advances on ly on an i nd ivid ua l  (non -class , 
non-representative) bas is .  Th is Ag reement to Arb itrate is i ntended 
to be broad ly i nterpreted . The Federa l  Arb itrat ion Actl 1 1 governs the 
i nterpretat ion and enforcement of this Ag reement to Arb itrate . I21 

(Bo ldface om itted . )  The ag reement notified new account ho lders that they cou ld 

opt out of the Ag reement if they mai led a written opt-out notice to PayPal .  Anwar 

d id not notify PayPal that she wanted to opt out of the ag reement .  

On March 1 2 , 202 1 , a transact ion was made using Anwar's PayPal account 

to pu rchase flora l  ad hes ive tape for $9 .92 via eBay. 3 On March 1 8 , 202 1 , Anwar 

reported the transaction to PayPal as unauthorized du ring a log i n  sess ion us ing 

the same log i n  credentia ls ,  I nternet protoco l add ress , and vis itor identificat ion as 

used for the payment authorizat ion for the pu rchase . PayPal rece ived confi rmation 

from eBay of the purchase and del ivery of a package to Anwar's add ress before 

she reported the transact ion as unauthorized . After an i nvest igation ,  PayPal 

concl uded the transact ion was not fraud u lent and decl i ned to refund $9 .92 to 

Anwar's account. 

Anwar then fi led a compla int aga i nst PayPal in super ior cou rt assert ing 

c la ims for v io lat ions of Wash ington 's Consumer Protect ion Act (CPA) , ch . 1 9 . 86 

RCW, and the commercial e lectron ic  ma i l  act (CEMA) , ch . 1 9 . 1 90 RCW. I n  her 

1 9 U . S . C .  §§ 1 - 1 6 . 
2 The cu rrent vers ion of the User Ag reement also conta ins an Ag reement to 

Arb itrate ; however, the record cuts off a s ign ificant port ion of the text . The parties 
do not appear to d ispute that the two ag reements are substantia l ly s im i lar .  

3 "eBay" is an I nternet s ite on which i nd ivid uals can post items for sale or 
pu rchase items,  either th rough an on l ine auction or at  fixed , "buy-it-now, " p rices . 

2 
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complaint, Anwar alleged that PayPal "process[ed] an unauthorized charge to my 

account in the amount of $9.92," "email[ed] me a fraudulent notice of 

authorization," and "email[ed] me a fraudulent email about a fraudulent shipment 

with a fraudulent tracking number." Anwar sought damages under the CPA in the 

amount of $29.76, the $9.92 charge trebled, and statutory damages under CEMA 

in the amount of $2,500.00, $500.00 for each for each of the five allegedly 

"fraudulent" e-mails she received from PayPal .  Anwar additionally sought litigation 

costs. PayPal denied Anwar's claims and asserted that the claims were subject to 

binding arbitration. 

Anwar filed a summary judgment motion seeking a judgment on her claims 

as a matter of law and opposing arbitration .  Pay Pal opposed her motion and asked 

the court to compel arbitration pursuant to the Agreement. PayPal provided a 

declaration of its employee Grace Garcia, whose job included accessing and 

analyzing PayPal user account records to confirm information regarding user 

account activities. As to Anwar's claim based on PayPal's use of d ifferent 

transaction numbers, Garcia explained that PayPal assigned three numbers to 

identify the d ifferent actions associated with the $9.92 charge: one to the 

authorization for a transaction; one to the completed transaction; and one to the 

bank transfer that funded payment for the transaction. Anwar filed a reply in 

support of her summary judgment motion and reiterated her opposition to 

arbitration, arguing her claims were not covered by the Agreement, the Agreement 

was unconscionable, and PayPal waived its right to arbitration .  

3 
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On August 9 ,  2023 ,  the tria l  cou rt entered an order denyi ng Anwar's 

summary j udgment motion and compe l l i ng arb itration .  On August 29 ,  2023 ,  the 

court entered an order staying the case pend ing arb itration .  In this order ,  the court 

d i rected Anwar to i n it iate arb itrat ion with i n  30 days , warn i ng her that if she fa i led 

to do so, her compla int wou ld be d ism issed . 

Anwar sought d iscretionary review of the tria l  cou rt's orders denyi ng her 

summary j udgment motion , compe l l i ng  arbitration ,  and staying the case pend ing 

arb itration .  Th is cou rt den ied d iscret ionary review after conclud ing that Anwar had 

not demonstrated obvious or probable error by the tr ial cou rt .  Anwar then sought 

d iscretionary review i n  the Supreme Court ,  which it den ied . Ru l ing Den . Rev, 

Anwar v. Paypal, I nc . , No .  1 02838-5 , at 5 (Wash .  Apri l 29 ,  2024) . 

On December 20 ,  2023 , PayPal moved to d ism iss Anwar's compla int ,  as 

more than 30 days had passed s ince the tria l  cou rt issued its order staying the 

case and order ing arb itration .  The tria l  cou rt g ranted the motion and d ism issed 

the action .  

Anwar appeals .  

1 14 

We review a decis ion compe l l i ng arb itrat ion de nova . Wiese v. Gach , LLC , 

1 89 Wn .  App .  466 , 473, 358 P . 3d 1 2 1 3  (20 1 5) . Our  review is l im ited to determ in i ng 

4 Although the user ag reement i n  effect at the t ime Anwar fi led her compla int 
conta ins a choice of law provis ion stat ing that the laws of the State of Delaware 
govern the ag reement ,  PayPal has briefed th is matter under a presumption that 
Wash ington law appl ies . Absent sufficient proof of fore ign law, cou rts shou ld app ly 
forum law. B .C .  M i n istry of Health v. Homewood , 93 Wn . App .  702 , 709 ,  970 P .2d 
38 1 ( 1 999) . We therefore apply Wash ington law. 

4 
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whether Anwar's c la ims are arb itrab le ,  without weigh i ng the potent ia l merits of the 

underlyi ng cla ims .  See Hanford Guards Un ion of Am . ,  Loe . 21 v .  Gen . E lec. Co . , 

57 Wn .2d 491 , 494 ,  358 P .2d 307 ( 1 96 1 ) .  Both state and federal law requ i re the 

court to engage i n  every presumption i n  favor of arbitrab i l ity .  Zuver v .  Airtouch 

Commc'ns, I nc . , 1 53 Wn .2d 293 , 302 , 1 03 P . 3d 753 (2004) . "The party opposing 

arb itrat ion bears the burden of showi ng that the ag reement is not enforceab le . "  kl 

(citi ng Green Tree F i n .  Corp. v. Randolph, 53 1 U .S .  79 ,  92 , 1 2 1  S .  Ct. 5 1 3 ,  1 48 L .  

Ed . 2d 373 (2000) ; Ste in  v .  Geonerco, I nc . ,  1 05 Wn . App .  4 1 , 48 ,  1 7  P . 3d 1 266 

(200 1 )) . 

A 

Anwar fi rst asserts that the tria l  cou rt erred by compe l l i ng  arb itrat ion 

because the Ag reement d id not a l low for "arb itration of arb itrab i l ity . "  Her argument 

m isconstrues the proced u ra l  h istory i n  th is matter. 

In Anwar's motion for summary judgment, Anwar argued that her c la ims 

were not subject to arb itrat ion because "the fraud u lent activit ies that PayPal 

engaged in don ' t  constitute a transact ion" and that PayPal had waived its rig ht to 

arb itrate by fi l i ng an amended answer to her compla int .  In response , PayPal 

requested the court compel arb itrat ion because the Ag reement covered al l  

d isputes with PayPal ,  not j ust those perta in i ng to transact ions .  Anwar reasserted 

her orig ina l  arguments aga inst the Ag reement on rep ly ,  and also argued that the 

Ag reement was u nconscionable .  

5 
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Noth ing i n  the tr ial court's order i nd icates that it was deferri ng the quest ion 

of arb itrab i l ity to the arb itrator. To the contrary, i n  denyi ng Anwar's motion for 

summary j udgment and compe l l i ng  arb itration , the tria l  cou rt determ i ned that the 

matter was arb itrab le .  Anwar's argument is without merit . 

B 

Anwar next asserts that the tria l  cou rt erred by compe l l i ng  arb itrat ion 

because her c la ims were not covered by the Ag reement. Anwar contends that 

because her "cause of act ion does not constitute a transact ion" and does not "bear 

on i nterstate commerce , "  she cannot be compel led to arb itrate under the Federa l  

Arb itrat ion Act (FAA) , 9 U . S . C .  §§ 1 - 1 6 . 5 

The Ag reement states that the parties ag ree to arb itrat ion for "any and all 

disputes or claims that have arisen or may arise between you and PayPal ,  

inc lud ing without l im itat ion federa l  and state statutory cla ims ,  common law cla ims ,  

and those based i n  contract ,  tort ,  fraud , m isrepresentat ion or any other legal  

theory . "  (Emphasis added . )  The cla ims asserted by Anwar fa l l  with i n  the scope 

of the Ag reement. 

5 Anwar also contends that PayPal 's arb itrat ion ag reement is too broad to 
be enforceable .  The on ly authority Anwar cites i n  support of th is argument is Hearn 
v. Comcast Cable Commun icat ions, LLC , 4 1 5 F .Supp .3d 1 1 55 (N . D .  Ga .  20 1 9) . 
Th is case was reversed by the Eleventh C i rcuit .  Hearn v. Comcast Cable 
Commc'ns, LLC , 992 F . 3d 1 209 ( 1 1 th C i r . 202 1 ) .  Because Anwar fa i ls to cite any 
va l id authority ,  her argument is unsupported and fa i ls to j ustify re l ief. 

6 
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Anwar's a l legat ion that PayPal acted fraudu lently does not suffice to br ing 

her c la im outs ide the amb it of the FAA and therefore outs ide the amb it of the 

Ag reement .  F i rst, the Ag reement specifies that it perta ins to c la ims of fraud . 

Second , the FAA conta ins no exceptions for a l legations of fraud . Sect ion two of 

the FAA provides that a 

written provis ion i n  any maritime transact ion or g_ contract evidencing 
a transaction involving commerce to settle by arb itrat ion a 
controversy thereafter aris ing out of such contract or  transact ion . . .  
sha l l  be va l id , i rrevocable ,  and enforceab le ,  save upon such g rounds 
as exist at law or i n  equ ity for the revocation of any contract .  

9 U . S . C .  § 2 (emphasis added) .  " Under the p la in language of Sect ion 2 of the 

FAA, the re levant question is not whether the claim arises from a transact ion 

i nvo lvi ng commerce , but rather whether the contract conta in ing  the arb itrat ion 

clause 'evidenc[es] a transact ion i nvolvi ng commerce . ' " G i l bert v .  I ndeed , I nc . , 

5 1 3 F .  Supp .  3d 374 , 400 (S . D . N .Y. 202 1 )  (alterat ion i n  orig ina l )  (quoti ng 9 U .S .C .  

§ 2) . Anwar's d ispute under PayPal 's user ag reement evidences a transact ion 

i nvo lvi ng commerce . 

Anwar neverthe less asserts that her c la ims do not re late to the user 

ag reement, cit i ng two cases from the Eleventh C i rcu it Cou rt of Appeals .  The fi rst 

of these , Hem ispherx B iopharma, I nc .  v. Johannesbu rg Conso l .  I nvestments , 553 

F . 3d 1 35 1 , 1 367 ( 1 1 th C i r . 2008) , concerned an arb itrat ion clause conta ined i n  a 

l icens ing ag reement for Hem ispherx's data " ' i n  the fie ld of doub le-stranded r ibose 

nucleic acids . '  " Hem ispherx's c la im was for fraudu lent fi nancia l  d isclosures made 

by the defendants du ring the cou rse of an attempted host i le takeover of the 

company. .!.Q.. The court held that because Hem ispherx's c la im had noth i ng 

7 
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whatsoever to do with its l icens ing ag reement, the arbitrat ion clause d id not apply .  

I d .  at 1 367-68 .  

The other case cited by Anwar, Doe v.  Pr incess Cru ise Li nes, Ltd . ,  657 F . 3d 

1 204 , 1 208 ,  1 2 1 1 - 1 2  ( 1 1 th C i r . 20 1 1 ) , concerned the Jones Act , 6 U .S .C .  § 301 04 , 

and common law tort c la ims brought by an employee of a cru ise l i ne after she was 

raped onboard and forb idden from d isembarking to rece ive med ical treatment. 

The court held that the arb itrat ion ag reement conta i ned in the p la i ntiff's 

emp loyment contract d id not apply to her common law tort cla ims ,  as they d id not 

arise out of the d uties of her employment.6 ill at 1 2 1 9 . 

I n  both Hem ispherx and Doe ,  the court app l ied the s imp le ,  clear test it 

announced in an earl ier decis ion to determ ine whether a cla im re lates to the 

contract conta i n i ng the arb itrat ion clause : 

[ l ]f the defendant "cou ld have been" engaged i n  the a l leged ly tort ious 
act ions even if it "had no contractual re lationsh ip  with" the p la i ntiff, 
then the d ispute is not "an immed iate , foreseeable resu lt of the 
performance of the contractual d uties" and thus not with i n  the scope 
of an arb itrat ion clause with i n  that contract. 

Hem ispherx,  553 F . 3d at 1 367 (quot ing Telecom Ital ia. SpA v.  Wholesale Telecom 

Corp . ,  248 F . 3d 1 1 09 ,  1 1 1 6 ( 1 1 th C i r . 200 1 )) ;  see also Doe , 657 F . 3d at  1 2 1 9-20 .  

Assuming th is test were to  apply i n  Wash ington ,  app ly ing the test reveals that, 

contrary to her argument ,  Anwar's claims are re lated to PayPal 's user ag reement. 

In her compla int ,  Anwar a l leges that PayPal "fraud u lently charg [ed]" her for a 

"fraud u lent transact ion that [Anwar] d idn 't authorize" and "process[ed] a fraudu lent 

6 The p la i ntiff's Jones Act , maritime ,  and wage claims fe l l  u nder the scope 
of the arb itrat ion ag reement, as those c la ims were dependent on her status as an 
emp loyee of the cru ise l i ne .  Doe ,  657 F . 3d at 1 22 1 . 

8 
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charge to [Anwar's] bank account. " These cla ims cou ld not have accrued if Anwar 

had not created a PayPal account ,  for which she was requ i red to s ig n PayPal 's 

user ag reement. Thus, even Anwar's authority demonstrates that her compla int 

perta ins to the user ag reement conta i n i ng the arb itrat ion clause .  

Second , Anwar's c la ims aga inst PayPal imp l icate i nterstate commerce such 

that the FAA appl ies to d isputes u nder its user ag reement. In support of her 

argument to the contrary ,  Anwar cites Satomi  Owners Ass' n  v .  Satomi. LLC , 1 67 

Wn .2d 781 , 798 , 225 P . 3d 2 1 3  (2009) . The court i n  Satomi  considered whether 

c la ims asserted under the Wash i ngton Condom in i um Act , chapter 64 . 34 RCW, 

cou ld be subject to arb itrat ion under the FAA. Satom i ,  1 67 Wn .2d at 797 . Although 

a l l  of  the parties i nvolved were situated i n  Wash i ngton ,  the cou rt he ld that c la ims 

between them were sti l l  subject to arbitrat ion under the FAA. Id . at 802 . 

Summarizi ng precedent from the U . S .  Supreme Cou rt ,  the court stated that "the 

FAA appl ies to transact ions i nvolvi ng an economic activity that, i n  the agg regate , 

represent a general practice subject to federal contro l  that bears on i nterstate 

commerce i n  a substantia l  way . "  Satom i ,  1 67 Wn .2d at 799 .  The court held that 

the transactions between the condom in i um owners and the condom in i um 

associations bore on i nterstate commerce because the components used to  bu i ld 

the condom in i ums were sou rced from out-of-state , some of the condom in i ums 

were pu rchased by out-of-state res idents , and some of the owners fi nanced the i r  

pu rchases th rough out-of-state fi nancia l  compan ies . & at  802-03 .  

Satomi  does not support Anwar's argument. As Anwar acknowledged in  

her compla int ,  PayPal is headquartered i n  Cal iforn ia ,  yet does enough bus i ness in  

9 
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Wash ington to be subject to regu lation by the Wash ington Department of F i nancia l  

I nstitutions .  PayPal 's practices as outl i ned i n  its user ag reement bear on i nterstate 

commerce in a substant ia l way. Thus ,  PayPal 's Ag reement fa l ls with i n  the ambit 

of the FAA. 

C 

Anwar next asserts that the tria l  cou rt erred by compe l l i ng  arb itrat ion 

because the Ag reement was unconscionable .  An arb itrat ion ag reement is 

cons idered vo id if it is either substantively or  procedu ra l ly unconscionable .  

Gandee v.  LDL Freedom Enters . ,  I nc. , 1 76 Wn .2d 598 , 603 , 293 P . 3d 1 1 97 (20 1 3) 

(citi ng Ad ler v. F red L ind Manor, 1 53 Wn .2d 33 1 , 347 ,  1 03 P . 3d 773 (2004) ) .  An 

ag reement is substantive ly unconscionable when it is " 'one-sided or overly 

harsh , ' " "  ' [s]hocki ng to the conscience , ' " "  'monstrous ly harsh , ' " or " 'exceed ing ly 

ca l loused . ' " � (a lterat ion i n  orig ina l )  ( i nternal quotat ion marks om itted) (quoti ng 

Ad ler , 1 53 Wn .2d at 344-45) . 

Anwar contends that the Ag reement is substantive ly unconscionable 

because ( 1 ) it i nc ludes a waiver of the rig ht to br ing a class action , (2) it g ives 

PayPal the "un restricted rig ht to take legal action ,  with no l im itat ions whatsoever 

on what it can recover, agai nst its customers , "  (3) it l im its PayPal 's l iab i l ity to d i rect 

damages , and (4) it forecloses an award of costs . (Emphasis om itted . )  

Anwar's argument that the Ag reement is unconscionable because it 

i ncludes a class act ion waiver was not asserted in her tria l  cou rt p lead i ngs .  We 

decl ine to consider th is argument fu rther. See RAP 2 . 5(a) ; State v .  Ri ley. 1 2 1  

Wn .2d 22 , 3 1 , 846 P .2d 1 365 ( 1 993) ("Arg uments not ra ised i n  the tria l  court 

1 0  
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genera l ly wi l l  not be cons idered on appea l . "  (citi ng Van Vonno v. Hertz Corp. ,  1 20 

Wn .2d 4 1 6 , 427 ,  84 1 P .2d 1 244 ( 1 992)) . 

Anwar's rema in i ng arguments are based on a m isread ing of the terms of 

the Ag reement. The Ag reement states that " [y]ou and PayPal each agree that any 

and al l  d isputes or claims that have arisen or may arise between you and PayPal 

. . .  shal l  be reso lved exclus ively th rough fi na l  and b i nd i ng arb itration . "  (Bo ldface 

om itted and emphasis added . )  The Ag reement thus does not g ive PayPal the 

"un restricted rig ht to take lega l  act ion" aga i nst its users ,  as the p la in  language 

clearly b inds both parties to its terms .  

Rather than precl ud ing an award of  costs , the Ag reement exp l icit ly 

contemplates that PayPal wi l l  pay the cost of arb itration .  As the Ag reement states , 

" I f  the va lue of the re l ief sought is $ 1 0 , 000 or less , at you r  request, PayPal wi l l  pay 

a l l  fi l i ng , adm in istration ,  and arb itrator fees associated with the arbitration . "7 This 

app l ies even if  the user's c la ims are not successfu l ;  on ly if the c la ims are deemed 

frivo lous wou ld the user be responsib le for costs . 

Add it iona l ly ,  the l im itat ion of l iab i l ity is not part of the Ag reement .  I nstead , 

th is l im itat ion is conta i ned i n  a separate part of PayPal 's user ag reement under the 

header "Genera l  Provis ions . "  Cha l lenges to the terms of a contract other than the 

arb itrat ion clause are matters for the arb itrator to decide .  Buckeye Check Cash ing, 

I nc .  v. Cardegna,  546 U . S .  440 , 445-46,  1 26 S .  Ct .  1 204 , 1 63 L .  Ed . 2d 1 038 (2006) 

7 For c la ims va lued at over $ 1 0 , 000 ,  the ag reement states that "PayPal wi l l  
pay as much of  the fi l i ng , adm i n istrat ion , and arb itrator fees as the arb itrator(s) 
deem necessary to prevent the cost of access ing the arb itrat ion from being 
proh ib itive , "  if the user can demonstrate that the costs of arb itrat ion are proh ib it ive 
when compared to court costs . 
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(" [U ]n less the cha l lenge is to the arb itrat ion clause itse lf, the issue of the contract's 

va l id ity is cons idered by the arb itrator in the fi rst i nstance . ") .  

F ina l ly ,  we note that the Ag reement conta ins a n  opt-out provis ion that 

Anwar cou ld have used had she not wanted to ag ree to arbitrate her c la ims aga inst 

PayPal . She chose not to do so .  Anwar does not satisfy her burden to show that 

the Ag reement is substantive ly unconscionab le .  The tria l  cou rt d id not err by 

compe l l i ng  arb itration . 

D 

Anwar fi na l ly asserts that PayPal waived its rig ht to arbitration . Anwar 

contends that PayPal 's i nc lus ion of a request for d ism issal i n  its answer and 

amended answer was an affi rmative act that waived its rig ht to enforce the 

arb itrat ion provis ion . 

The rig ht to arbitrate may be waived either exp l icitly or  imp l icit ly. Lake 

Wash .  Sch . D ist. No .  4 1 4  v. Mob i le Modu les Nw. , I nc . , 28 Wn . App .  59 ,  62 , 62 1 

P . 2d 791  ( 1 980) . " [W]a iver cannot be found absent conduct i ncons istent with any 

other i ntention but to forego a known rig ht . " kl_; see also Townsend v.  Quad rant 

Corp . .  1 73 Wn .2d 451 , 462 , 268 P . 3d 9 1 7  (20 1 2) .  Any doubt about whether the 

rig ht has been waived shou ld be decided in favor of arb itration .  Schuster v .  

Prestige Senior Mgmt., LLC , 1 93 Wn . App .  6 1 6 , 632 , 376 P . 3d 4 1 2  (20 1 6) .  

I n  Lake Wash i ngton School D istrict ,  th is cou rt held that the defendant's 

assert ion of a countercla im and its l im ited use of d iscovery were not sufficient to 

1 2  
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constitute waiver of the rig ht to seek arb itration . 8 28 Wn . App .  at 63-64 . Here ,  

PayPal engaged i n  even less l it igation conduct ,  as  the on ly act ions i t  engaged i n  

were to  amend its answer and  to respond to the  summary j udgment motion and 

motions for defau lt fi led by Anwar. PayPal consistently asserted that Anwar's 

c la ims were subject to the Ag reement. Noth ing i n  PayPal 's conduct evidences an 

i ntent to waive its rig ht to arbitrate . Accord i ng ly ,  the tr ia l  cou rt d id not err by 

compe l l i ng  arb itration . 

1 1 1  

Anwar add itiona l ly argues that the tria l  cou rt erred by d ism iss ing her 

comp la int wh i le she was pu rsu ing d iscret ionary review of the orders compel l i ng  

arb itrat ion and staying proceed ings .  Anwar contends that the case was not subject 

to d ism issal because d iscretionary review shou ld have been g ranted . Both th is 

cou rt and the Supreme Cou rt have a l ready determ ined that d iscret ionary review 

was not warranted . We decl ine to revis it that determ ination .  

A tria l  cou rt reta i ns fu l l  authority over a case un less and unt i l  t h i s  cou rt 

accepts review. RAP 7 . 1 .  The tria l  cou rt's order staying the matter for arbitrat ion 

clearly stated that Anwar "shal l  i n it iate the [American Arb itrat ion Associat ion (AAA)] 

arb itrat ion proceed ing with i n  30 days of the date of th is Order , " and that " if [Anwar] 

fa i ls  to i n it iate AAA arb itrat ion with i n  30 days , th is matter shall be dismissed. " 

(Emphasis added . )  Due to her fa i l u re to i n it iate arb itration ,  the tria l  cou rt d ism issed 

8 The federa l  cases Anwar re l ies on a l l  concern l it igants who fi led d ispos itive 
motions before asserti ng that the matter was subject to arb itrat ion . Because 
PayPal d id not fi le any d ispos itive motions ,  those cases have no app l ication here .  
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Anwar's comp la int on January 4 ,  2024 , wel l  after the 30 day dead l ine it p reviously 

imposed . The tr ial court d id not err by do ing so . 

IV 

PayPal requests an award of attorney fees pu rsuant to RAP 1 8 . 9 ,  asserti ng 

that Anwar's appeal is frivo lous .  "An appeal is frivo lous if ,  considering the enti re 

record , the court is convi nced that the appeal p resents no debatable issues upon 

which reasonable m i nds m ight d iffer, and that the appeal  is so devo id of merit that 

there is no poss ib i l ity of reversal . "  Advocs . for Responsib le Dev .  v. W. Wash . 

Growth Mgmt. H r'gs Bd . ,  1 70 Wn .2d 577 , 580 , 245 P . 3d 764 (20 1 0) .  " [A] I I  doubts 

as to whether the appeal is frivo lous shou ld be reso lved i n  favor of the appel lant . "  

Streater v .  White ,  26 Wn . App .  430 , 435 , 6 1 3 P .2d 1 87 ( 1 980) . 

Wh i le it is true that Anwar presented substantia l ly the same arguments i n  

support of he r  earl ier not ice for d iscret ionary review, and  th is cou rt and  the 

Supreme Cou rt rejected those arguments in decl i n ing d iscretionary review, those 

decis ions were made in the context of the standards for d iscret ionary review under 

RAP 2 . 3(b) . See RAP 2 . 3(b) ( 1  )-(2) (genera l ly requ i ring party seeking d iscret ionary 

review to show "obvious" or  "probable" error havi ng effects on the proceed ings) ; 

M i nehart v. Morn i ng Star Boys Ranch, I nc . , 1 56 Wn . App .  457 , 462 , 232 P . 3d 59 1 

(20 1 0) (" I nterlocutory review is d isfavored . ") .  I n  th is appeal from the subsequent 

d ism issal of Anwar's action ,  we reach her content ions on the merits for the fi rst 

t ime.  In  l i ght of th is ,  and because we g ive Anwar the benefit of the doubt before 

deem ing her appeal frivo lous ,  we decl ine to award reasonable attorney fees to 
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PayPal at th is t ime.  However, as preva i l i ng  party , PayPal sha l l  recover its costs 

pu rsuant to RAP 1 4 . 2 . 9 

Affi rmed . 

WE CONCUR:  

9 Anwar's request for costs and  for sanctions agai nst PayPal is den ied . 
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COMM ISS ION ER'S RU L ING 
DENYI NG D ISCRETIONARY 
REVI EW 

This case arises from p la i ntiff (petitioner here) Faten Anwar's $9 . 92 pu rchase of 

flora l  tape from an eBay sel ler .  Anwar c la imed the transact ion was fraudu lent and 

sought her money back. When defendant (respondent) PayPal decl i ned to refund the 

transaction by conclud ing that Anwar had authorized the purchase , Anwar sued PayPal 

for damages . Anwar, p ro se , now seeks d iscret ionary review of the tria l  cou rt's orders 

denying her summary j udgment motion , compel l i ng  arb itration , and staying the case 

pend ing arb itration .  Anwar argues her c la ims are outs ide the scope of the parties' 

arb itrat ion ag reement. She also argues the arb itrat ion ag reement is unconscionable .  

As exp la i ned below, Anwar fa i ls  to show an obvious error that wou ld render fu rther 

proceed ings use less or a probable error that substantia l ly a lters the status quo or 

substantia l ly l im its her freedom to act under RAP 2 . 3(b) . D iscret ionary review is den ied . 

FACTS 

Anwar opened an account with PayPal in 20 1 6 . I n  order to open a PayPal 

account ,  potent ia l  PayPal users are requ i red to accept PayPal 's "User Ag reement" after 

reviewing the terms th rough a scro l l  box or a hyperl i nk . The User Ag reement was also 

ava i lab le on PayPal 's website .  Anwar accepted the terms of the User Ag reement and 
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was thus perm itted to open a PayPal account. The User Ag reement conta i ned an 

"Ag reement to Arb itrate , "  which provided : 

You and PayPal each ag ree that a l l  d isputes or c la ims that have arisen or 
may arise between you and PayPal . . . sha l l  be reso lved exclus ive ly 
th rough fi na l  and b ind ing  arb itrat ion or in smal l  c la ims court . 

*** 

This Ag reement to Arb itrate is i ntended to be broad ly i nterpreted . The 
Federa l  Arb itrat ion Act governs the interpretat ion and enforcement of th is 
Ag reement to Arb itrate . 

Append ix to Motion for D iscretionary Review (App . )  230 . 1 

The "Ag reement to Arb itrate" conta ined an "Opt-Out Procedure" provis ion 

a l lowing any user to opt out of the ag reement by ma i l i ng  notice to PayPal with i n  30 days 

of accepti ng the User Ag reement .  Anwar d id not opt out of the Ag reement to Arb itrate . 

On March 1 4 ,  202 1 , Anwar's PayPal account made a transact ion to pu rchase a 

flora l  ad hes ive tape for $9 . 92 from a th i rd-party eBay sel ler .  On March 1 8 , 202 1 , Anwar 

reported the transact ion to PayPal as unauthorized du ring a log i n  sess ion us ing the 

same log i n  credentia ls ,  I P  ( I nternet Protocol) add ress , and Vis itor I D  on her account 

used for the payment authorizat ion for the purchase . PayPal rece ived confi rmation from 

eBay of the pu rchase and de l ivery of a package to Anwar's add ress before she reported 

the transact ion as unauthorized . After an i nvest igation ,  PayPal concl uded the 

transact ion was not fraud u lent and decl i ned to refund $9 .92 to Anwar's account .  

Anwar then fi led a comp la int aga inst PayPal i n  Snohomish County Superior 

Court assert ing claims for v io lat ions of Wash i ngton 's consumer protect ion act, chapter 

1 9 . 86 RCW, and commercial e lectron ic  ma i l  act ,  chapter 1 9 . 1 90 RCW. She a l leged 

1 The append ix provided by Anwar does not show the whole image of the 
arb itrat ion ag reement. The image conta i ned i n  her motion for d iscretionary review is 
d ifficu lt to read . Th is ru l i ng  thus re l ies on the language provided by PayPal (Answer to 
Motion for D iscretionary Review at 8) , as the language appears not i n  d ispute . 

-2-
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that PayPal fraud u lently charged her $9 . 92 for a fraud u lent transact ion she d id not 

authorize and refused to refund the amount. She a l leged that PayPal sent her a 

fraud u lent emai l  acknowledg i ng a c la im with a transact ion I D  that was d ifferent from the 

transact ion I D  of the unauthorized $9 .92 charge .  She sought an award of damages i n  

t he  tota l amount of $2 , 529 .76 p l us  l it igation costs . PayPal den ied Anwar's cla ims .  

Anwar fi led a summary j udgment motion for a j udgment on her c la ims as a 

matter of law i n  the amount of $2529 .76 p lus l it igation costs . PayPal opposed her 

motion and asked the court to compel arb itrat ion pursuant to the User Ag reement .  2 

PayPal p rovided a declaration of its employee Grace Garcia whose job i ncl uded 

access ing and ana lyzi ng PayPal user account records to confi rm information regard i ng 

user account activit ies . Garcia confi rmed Anwar's account activit ies as described 

above . As to Anwar's claim based on PayPal 's use of d ifferent transact ion numbers ,  

Garcia exp la i ned that PayPal ass igned th ree case numbers associated with the  $9 . 92 

transaction : one ass igned to the authorizat ion for a charge ;  one to the comp letion of the 

charge ;  and one to the bank transfer that funded the payment. App .  96 ,i 1 5 . Anwar 

fi led a rep ly i n  support of her summary j udgment motion and opposed arb itration .  

On August 9 ,  2023 , the tria l  cou rt entered an order denying Anwar's summary 

j udgment motion and compe l l i ng  arb itration .  On August 28 ,  2023 , the court entered an 

order staying the case pend ing arb itration . The court ordered Anwar to i n it iate 

arb itrat ion with i n  30 days , stat ing that if she fa i led to do so ,  the case wou ld be 

d ism issed . Anwar fi led a notice for d iscret ionary review of these orders to th is Court .  

2 PayPal a lternative ly offered to pay Anwar $9 .92 to reso lve the l it igation 
although it conti n ued to d ispute her cla ims .  

-3-
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DEC IS ION 

Anwar seeks d iscret ionary review of the tria l  cou rt's orders denyi ng he r  summary 

j udgment motion , compel l i ng  arb itration ,  and staying the case pend ing arb itration .  

" I nterlocutory review is d isfavored . "  M i nehart v .  Morn i ng Star Boys Ranch,  I nc . , 1 56 

Wn . App .  457 , 462 , 232 P . 3d 59 1 (20 1 0) ;  Maybury v. C ity of Seattle , 53 Wn .2d 7 1 6 ,  

72 1 ,  336 P .2d 878  ( 1 959) . "P iecemeal appeals of i nterlocutory orders must be  avo ided 

i n  the i nterests of speedy and econom ical d isposit ion of j ud ic ia l  bus i ness . "  M i nehart ,  

1 56 Wn . App .  at 462 (quoti ng Maybury, 53 Wn .2d at 72 1 ) . This Court may accept 

d iscretionary review on ly on the fou r  narrow g rounds set forth in RAP 2 . 3(b) . Anwar 

seeks review under (b)( 1 )  and (2) , which set forth the fo l lowing criter ia :  

[D] iscretionary review may be accepted on ly i n  the fo l lowing 
c i rcumstances : 

( 1 ) The super ior cou rt has comm itted an obvious error which wou ld 
render fu rther proceed ings use less [or] 

(2) The super ior cou rt has comm itted probable error and the decis ion 
of the super ior court substantia l ly a lters the status quo or 
substantia l ly l im its the freedom of a party to act[ . ]  

RAP 2 . 3(b)( 1 ) , (2) (emphasis added) .  She meets ne ither criter ion because she  fa i ls  to 

show an obvious or probable error in the tria l  cou rt's chal lenged decis ions .  3 

Anwar argues the tria l  cou rt erred i n  compel l i ng arb itrat ion because her c la ims 

are outs ide the scope of the Ag reement to Arb itrate . The Federa l  Arb itrat ion Act (FAA) , 

9 U . S . C .  §§ 1 - 1 6 , 4 makes arb itrat ion ag reements "va l id , i rrevocable ,  and enforceab le ,  

3 PayPal argues Anwar also fa i ls  to meet the effect prong of (b)(2) . Because I 
conclude Anwar fa i ls  to show a probable error, I need not add ress the effect prong . 

4 Anwar suggests the FAA does not apply to the Ag reement to Ag ree by stat ing 
that the $9 .92 transaction d id not i nvo lve i nterstate commerce . Motion for D iscret ionary 
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save upon such g rounds as exist at law or i n  equ ity for the revocation of any contract . "  

9 U . S . C .  § 2 .  " [B]oth state and federa l  law strong ly favor arb itrat ion and requ i re a l l  

p resumptions to be made i n  favor of  arb itration . "  Gandee v.  LDL Freedom Enterprises, 

I nc . , 1 76 Wn .2d 598 , 602 , 293 P . 3d 1 1 97 (20 1 3) .  Any doubt about the scope of an 

arb itrat ion clause shou ld be reso lved i n  favor of arb itration . Green Tree F i n .  Corp. v .  

Bazzle ,  539 U . S .  444 , 452 , 1 23 S .  Ct .  2402 , 1 56 L .  Ed .2d 4 1 4  (2003) . Here ,  the 

Ag reement to Arb itrate provided : 

You and Pay Pal each ag ree that any and a l l  d isputes or c la ims that have 
arisen or may arise between you and PayPal ,  i nc lud ing without l im itat ion 
federa l  and state statutory cla ims ,  common law c la ims ,  and those based in 
contract ,  tort ,  fraud , misrepresentat ion or any other lega l  theory,  sha l l  be 
reso lved exclus ive ly th rough fi na l  and b i nd i ng arb itrat ion or in smal l  c la ims 
court .  

*** 

This Ag reement to Arbitrate is i ntended to be broad ly i nterpreted . 

App .  230 (emphasis added) .  

Desp ite the broad language "any and  a l l  d isputes or c la ims that have arisen or 

may arise between [Anwar] and PayPa l , "  Anwar argues the arb itrat ion ag reement 

app l ies "ON LY to transactions in wh ich the customer is a buyer or a sel ler . " Motion 

for D iscretionary Review at 1 0 . But the ag reement does not say so .  Anwar poi nts out 

the fo l lowing language outs ide the Ag reement to Arb itrate itse lf: 

If a d ispute arises between you and PayPal ,  act ing as either a buyer or a 
sel ler ,  our goal is to learn about and add ress you r  concerns .  

Review at  1 1 - 1 2 . The FAA appl ies to arb itrat ion ag reements with i n  the fu l l  reach of  the 
Commerce Clause and "encompasses a wider range of transact ions than those actual ly 
' i n  commerce' - that is ,  'with i n  the flow of i nterstate commerce . "' C it izens Bank v .  
Alafabco, I nc. , 539 U . S .  52 , 56 , 1 23 S .  Ct. 2037 , 1 56 L .  Ed .2d 46 (2003) (citat ion 
om itted) .  Anwar's pass ing argument bu ried i n  her argument regard i ng the scope of the 
Ag reement to Arb itrate is insufficient to present an obvious or probable error, 
part icu larly when she does not add ress the language in the ag reement that " [t]he [FAA] 
governs the i nterpretat ion and enforcement of th is Ag reement to Arbitrate . "  App .  230 .  

-5-
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App .  229 (emphasis added) .  Th is language does not appear to mod ify the scope of the 

Ag reement to Arb itrate . Nor  does it say the ag reement appl ies only to transact ions i n  

which the  customer is a buyer or  a sel ler .  

Anwar argues : "You cannot cal l  robbery a transact ion between vict im and the 

th ief and neither can you ca l l  the fabricated charge and fraud u lent emai ls a transact ion 

between the parties . "  Motion for D iscretionary Review at 9- 1 0 (emphasis i n  orig ina l ) . 

She appears to argue that her a l legations of fraud i n  the transact ion remove the parties' 

d ispute regard i ng the transact ion from the scope of the Ag reement to Arb itrate . But the 

Ag reement to Arb itrate appl ies to "any and all d isputes or claims that have arisen or 

may arise between [Anwar] and PayPa l . "  App .  230 (emphasis added) .  The language 

encompasses Anwar's claims concern ing the $9 . 92 transact ion . 

C it i ng a federa l  d istrict cou rt case i n  Georg ia ,  which has been reversed by the 

Eleven C i rcu it Court of Appeals ,  Anwar argues the language "any and al l d isputes or 

claims that have arisen or may arise" between the parties vio lates the FAA's i ntent to 

arb itrate on ly those claims aris ing under or  re lated to the contract .  Motion for 

D iscretionary Review at 1 2- 1 3 ;  Hearn v. Comcast Cable Commun ' ns, LLC , 4 1 5 F .  

Supp .3d 1 1 55 (N . D .  Ga .  20 1 9) , rev'd ,  992 F . 3d 1 209 ( 1 1 th C i r . 202 1 ) .  Anwar does not 

ment ion that the d istrict cou rt had been reversed . I n  revers ing the d istrict cou rt 

decis ion , the Eleventh C i rcu it noted : 

There [] is noth ing unusua l  about an arb itrat ion clause . . .  that requ i res 
arb itrat ion of a l l  d isputes between the parties to the ag reement. [And] [w]e 
have enforced such a clause before because it evidenced a clear i ntent to 
cover more than j ust those matters set forth i n  the contract .  

Hearn , 992 F . 3d at 1 2 1 3  (quoti ng Bd . of Trs .  of Del ray Beach Pol ice & F i refighters Ret . 
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Sys . v .  C itig roup Glob.  Mkts . I nc . , 622 F . 3d 1 335 ,  1 343 ( 1 1 th C i r . 20 1 0)) . Although the 

language "any and al l d isputes or claims that have arisen or may arise" between the 

parties is broad , Anwar's d ispute with PayPal re lates to the use of her PayPal account 

and arguably arises under or  re lates to the User Ag reement .  Courts have decl i ned to 

i nva l idate overbroad arb itrat ion clauses when the d isputes at issue arose from or 

re lated to the underlyi ng contracts . See Ostreicher v .  TransUn ion ,  LLC , 2020 WL 

34 1 4633 , at *8 , 9 (S . D . N .Y. J u ne 22 , 2020) . Anwar's arguments regard ing the scope of 

the Ag reement to Ag ree fa i l  to show an obvious or probable error. 5 

Anwar argues the Ag reement to Arb itrate is substantive ly unconscionable 

because it is one-s ided . "Substantive unconscionab i l ity involves those cases where a 

clause or term i n  the contract is a l leged to be one-s ided or overly harsh . "  Ad ler v. F red 

L ind Manor, 1 53 Wn .2d 331 , 344 , 1 03 P . 3d 773 (2004) (quoti ng Sch roeder v. Fageol 

Motors, I nc . , 86 Wn .2d 256 , 260 , 544 P .2d 20 ( 1 975)) . "Shocki ng to the conscience , "  

"monstrously harsh , "  and  "exceed ing ly ca l loused" are terms sometimes used to defi ne 

substantive unconscionab i l ity .  Ad ler ,  1 53 Wn .2d at 344-45 (citi ng Nelson v .  McGold rick, 

1 27 Wn .2d 1 24 ,  1 3 1 ,  896 P .2d 1 258 ( 1 995)) . 

Anwar argues the Ag reement to Arb itrate is unconscionably one-sided because it 

( 1 ) "forces customers to arb itrate the i r  c la ims wh i le a l lowing PayPal to sue customers" 

and (2) "cu rbs customers' rig hts to recoup damage and lega l  costs that are otherwise 

ava i lab le under Wash ington laws but no such l im itat ion exists for PayPa l . "  Mot ion for 

D iscretionary Review at 1 6- 1 7 .  The Ag reement to Arb itrate itself app l ies to both Anwar 

5 Anwar also argues there is no "clear and unm istakab le" ag reement to arb itrate 
her cla ims .  Motion for D iscretionary Review at 1 4 . I n  l i ght of the language of the 
Ag reement to Ag ree , her argument fa i ls  to show an obvious or probable error. 
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and PayPal . App .  230 (" You and PayPal each agree that any and a l l  d isputes or c la ims 

that have arisen or may arise between you and PayPal . . .  shal l  be reso lved exclus ively 

th rough fi na l  and b ind ing  arb itrat ion or i n  smal l  c la ims court . ") .  But there are provis ions 

outs ide of the Ag reement to Arb itrate that add ressed act ions PayPal cou ld take if a user 

engaged i n  certa i n  " restricted activit ies . "  App .  2 1 5 . The provis ion a l lowed PayPal to 

take certa i n  actions ,  inc lud ing term inat ing the ag reement and taki ng a lega l  act ion 

aga inst the user if the user engaged in  restricted activit ies such as se l l i ng  counterfe it 

goods or v io lati ng the law. Another provis ion entit led "L im itat ion of L iab i l ity" l im its 

PayPal 's l iab i l ity to the user and any th i rd parties to "the actua l  amount of d i rect 

damages" and d isa l lows other damages incl ud i ng i ncidenta l  or  consequent ia l  damages 

"unless and to the extent prohibited by law. " App .  228 (emphasis added) .  Anwar 

argues the Ag reement to Arb itrate does not a l low recovery of costs . 

PayPal argues it 's reta i n i ng the ab i l ity to take certa i n  act ions aga inst i nd ivid uals 

abusing its system i n  the User Ag reement does not render the Ag reement to Arb itrate 

itself unconscionable .  PayPal poi nts out that Anwar cou ld have opted out of the 

ag reement but d id not .  PayPal argues contract l im itat ions on l iab i l ity are regu larly 

enforced . PayPal argues that contrary to Anwar's cla im ,  the Ag reement to Arb itrate 

requ i res PayPal to pay a l l  arb itrat ion fees associated with the arb itrat ion at the user's 

request if the va lue of the re l ief sought is $ 1 0 , 000 or less ( l i ke Anwar's requested re l ief 

here) . App .  232 (" If the va lue of the re l ief sought is $ 1 0 , 000 or less , at you r  request, 

PayPal wi l l  pay al l AAA or arb itrators fees associated with the arb itration . ") .  PayPal 

argues if any of the provis ions are unconscionable ,  the proper remedy wou ld be to 

server the offend ing clauses . See Ad ler , 1 53 Wn .2d at 358 ("we can sever the 
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unconscionable attorney fees and l im itat ions provis ions ,  without d istu rb ing the pr imary 

i ntent of the parties to arb itrate the i r  d isputes") . PayPal argues because the provis ions 

provid ing PayPal the ab i l ity to take an act ion aga inst the user for engag ing i n  restrictive 

activit ies and l im it ing l iab i l ity are located outs ide the Ag reement to Arb itrate , the 

provis ions cou ld be severed . 

I n  l i ght of the opportun ity provided for Anwar to opt out of the Ag reement to 

Arb itrate , the provis ion requ i ring PayPal to pay arb itrat ion fees and costs when the re l ief 

sought is $ 1 0 , 000 or less (as is the case here) , and the court's or arb itrator's option to 

sever any offend ing clause , Anwar fa i ls  to show an obvious or probable error that 

warrants d iscretionary review i n  the tria l  court's decis ion to compel arb itration . To the 

extent she seeks specia l  or  consequent ia l  damages , she may persuade the arb itrator 

that the l im itat ion on damage clause is unconscionable and shou ld not be enforced . 6 

Anwar argues the tria l  cou rt erred i n  denyi ng her summary j udgment motion . 

She argues PayPal 's emai l  i n  response to her report was "fraud u lent on its face" and d id 

not specify the do l lar  amount of or  the reason for the authorization .  Because the tria l  

cou rt concl uded that her c la ims are subject to arb itration ,  the court d id not commit an 

obvious or probable error i n  denyi ng Anwar's summary j udgment motion . 

6 U n less a party chal lenges "the arb itrat ion clause itse lf, the issue of the 
contract's va l id ity is cons idered by the arb itrator in the fi rst instance . "  Buckeye Check 
Cash ing ,  I nc .  v .  Cardegna ,  546 U . S .  440 ,  445-46 , 1 26 S .  Ct. 1 204 , 1 63 L . Ed .2d 1 038 
(2006) . " [A]s a matter of substantive federa l  arb itrat ion law, an arb itrat ion provis ion is 
severable from the remainder of the contract . "  Buckeye , 546 U . S .  at 445 . " [R]egard less 
of whether the chal lenge is brought in federa l  or state court ,  a chal lenge to the va l id ity of 
the contract as a whole ,  and not specifica l ly to the arb itrat ion clause , must go to the 
arb itrator. " � at 449 ; see also B ioch ron .  I nc. v .  B lue Roots. LLC , 26 Wn . App .2d 527,  
538 ,  529 P . 3d 464 (2023) ("Where the party oppos ing arb itrat ion does not br ing a 
d iscrete chal lenge to the arb itrat ion provis ion ,  but instead cha l lenges the ag reement as 
a whole ,  that chal lenge is for the arb itrator to decide . ") .  
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Anwar argues the tria l  cou rt erred i n  requ i ring her to i n it iate arb itrat ion with i n  30 

days , stat ing that her fa i l u re to do so wou ld resu lt i n  the d ism issal of the case . The tria l  

cou rt d id so th ree weeks after compe l l i ng  arb itration .  U nder the FAA, when a court 

compels arb itration , it "sha l l  upon app l icat ion of one of the parties stay the tria l  of the 

act ion unt i l  such arb itrat ion has been had i n  accordance with the terms of the 

ag reement, p rovid ing the app l icant for the stay is not in defau lt in p roceed ing with such 

arb itration . "  9 U .S .C .  § 3 .  "Tria l  cou rts have d iscret ion to manage the i r  docket[ .]"  State 

v. Casti l lo-Lopez , 1 92 Wn . App .  74 1 ,  748 , 370 P . 3d 589 (20 1 6) .  Anwar shows no 

obvious or probable abuse of d iscret ion i n  the tria l  cou rt's decis ion to stay its 

proceed ings pend ing arb itrat ion and requ i ring her to i n it iate arb itrat ion with i n  30 days 

with a th reat of d ism issal if she fa i led to do so . 

Anwar fa i ls  to satisfy the criteria for d iscret ionary review under RAP 2 . 3(b) . 

Accord ing ly ,  d iscretionary review is den ied . 

PayPal requests an award of attorney fees as sanct ions aga inst Anwar for fi l i ng  a 

frivo lous motion for d iscretionary review under RAP 1 8 . 9(a) . PayPal also requests an 

award of costs as the preva i l i ng  party under RAP 1 4 . 2 .  I conclude sanct ions are not 

warranted under RAP 1 8 . 9(a) . Because review is den ied , there is no substantia l ly 

preva i l i ng  party "on review" for a cost award under RAP 1 4 . 2 .  Accord i ng ly ,  PayPal 's 

request for attorney fees and costs are den ied . 
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State of Wash i ngton 

I N  THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION I 

FATEN ANWAR, 
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V.  

PAYPAL, I NC . , 

Respondent .  

No . 857 1 77 

CERTI F ICATE OF F I NALITY 

Snohomish County 

Superior Court No .  23-2-0 1 248-6 

THE STATE OF WASHINGTON TO: The Superior Court of the State of Wash ington in and 

for Snohomish County.  

This is to certify that the ru l i ng  of the Court of Appeals of the State of Wash ington ,  

Divis ion I ,  fi led on November 9 ,  2023 ,  became fi na l  on Ju ly 3 ,  2024 . An order deny ing a 

motion to mod ify was entered i n  the Court of Appeals on January 3 1 , 2024 . A ru l i ng  

denying motion for d iscret ionary review was entered i n  the Supreme Court on Apri l 29 ,  

2024 . 

c :  F aten Anwar 
Dom in iq ue Renee Sca l ia  
Dan ie l  J Bugbee 
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IN TESTIMONY WHEREOF, I have hereunto set my 
hand and affixed the seal of said Court at Seattle. 

Lea Ennis 

Court Administrator/Clerk of the Court of Appeals, 
State of Wash ington, Division I .  
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